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INTRODUCTION:

In the course of doing justice to this topic, we would examine the concept of mortgages, its mode of creation and its characteristic attributes. We would also x-ray the operation of mortgage transactions under the Nigerian Land Law system with particular emphasis on the Land use Act.
 An attempt would be made to test the efficacy or efficiency of mortgage transactions under the Land Use Act. The major target of our exercise is to determine whether or not the purpose of a mortgage transaction, especially security of the interest of a mortgagee can be guaranteed under the Land Use Act.
MORTGAGES

Although Lord MacNaghten in Samuel vs. Jarrah Timber and Wood Paving Corporation
 had pointed out that “No one … by the light of nature ever understood English mortgage of real estate”, several definitions have been proffered to this concept. According to Professor I. O. Smith
 relying on the words of Lord Lindley M. R. in Santley vs. Wilde
, defined a mortgage as a legal or equitable conveyance of title as a security for the payment of debt or the discharge of some other obligation for which it is given subject to a condition that the title shall be re-conveyed if the mortgage debt is liquidated. 
Chesire
 said a mortgage arises where land is conveyed or otherwise dealt with in order to secure the payment of a debt or the discharge of some other obligation.

According to Megarry, the essential nature of a mortgage is that it is a conveyance of a legal or equitable interest in property with a provision for redemption
.

Although, a mortgage can be created over land or chattel, land provides a much more reliable and invaluable security for loans and advances in modern times. Physical control of the property is hardly necessary and its characteristic feature of immovability affords the creditor a reassuring grip on the security
.  

CREATING MORTGAGE TRANSACTIONS
The Land use Act does not stipulate how a mortgage shall be created. It rather preserves the existing laws on mortgages
. In the early days of Common Law, creating mortgages was through pledges. Lenders enter into possession of the land and take rents and profits either in discharge of both the principal and interest (called Vivum Vadium) or living pledge (since it automatically discharged the entire debt) or in discharge of the interest only (called “Mortum Vadium” or dead pledge since it did not affect the gradual liquidation of the debt)
.
However after
, Mortgagors started conveying title in fee simple to mortgagees on condition that upon repayment of the loan on the agreed date, the conveyance to the mortgagee became annulled and the mortgagors are free to re-enter. But in the event the mortgagor could not repay the loan on the agreed date, the mortgagor’s interest in the land will be extinguished and the title hitherto conveyed to mortgagee becomes absolutely vested in the mortgagee.
Equity was however later developed to intervene due the harsh implications of strict application of the Common Law principle. A right to redeem in equity arises as soon as the mortgage is created to protect the mortgagor when his contractual right to redeem at Common Law is lost upon failure to repay on due date.

Under the creation of mortgages in more modern times, we would consider

a. The mode of mortgage intended: (i) Legal or (ii) Equitable
b. The nature of interest involved: (i) Free hold (ii) Leasehold

c. The applicable law: (i) Common Law (ii) Property and Conveyancing Law

d. The Land Use Act.

LEGAL MORTGAGES

Creating a legal mortgage may involve a freehold or leasehold interest
 whether under the Common Law, PCL or the Act. At Common Law, legal mortgages are created on a freehold interest either by transfer or conveyance of the whole mortgagor’s interest to the mortgagee. Mortgage transactions on leasehold interest are by way of assignment.

Under the PCL, Legal Mortgages are created on a freehold interest by granting of a lease by the mortgagor to the mortgagee, since outright conveyance of the whole legal estate in a mortgage is disallowed
. However, mortgages on leasehold interest under this PCL regime is by way of creating a sublease in favour of the Mortgagee
.
Generally however, whether the mortgagor has a freehold or leasehold interest in the property, he may create a charge by deed expressed to be by way of legal mortgage
.

The Act came in 1978 to modify drastically the form and modes of creating legal mortgages. It 
 swept away all unlimited interest on land substituting therefore a Right of Occupancy. All interest in land like freehold and leasehold as understood under the Common Law has been substituted for a usufactuory right. Hence under PCL states, reference is made to subleases or sub lender leases of interests for the hither to freehold or Leasehold or lease hold estates.
 While for conveyance or assignment of freehold or leasehold estates of Common Law states are substituted for Assignment or both
.

EQUITABLE MORTGAGE
Unlike Legal Mortgages, there is no variation amongst the states in Nigeria as to the creation of an equitable mortgage. Equitable mortgages are created in anyone of the following ways:
a. Where mortgagor has only an equitable interest, he creates equitable mortgage.

b. Where there is an agreement to create a legal mortgage

c. By delivery of title deeds with requisite intention to create a mortgage.
.

d. By operation of law
.

MORTGAGE SECURITY AND ITS ENFORCEMENT

Although the primary consideration for every credit transaction is the credit worthiness of the debtor, however, security is taken on a second thought, as it were,
 to serve as an assurance of having a property to fall back on upon mortgagor’s default. Professor I.O. Smith highlighted the following methods of enforcing mortgage security:

a. Enforcement of covenant to repay

b. Entering into possession

c. Sale of Mortgage property in satisfaction of mortgage debt.

d. Appointment of a receiver

e. Fore closure of equity of redemption
.  
However, where foreclosure proceedings are embarked upon by the mortgagee, he can not afterwards fall back on any of the other methods aforementioned. 

MORTGAGE SECURITY AND LAND USE ACT

It is no longer news in Nigeria that after 1978 (the advent of the Land Use Act) no individual in the country or state has absolute ownership or what could be called interest in fee simple
. 

In other words, all an individual can lay lawful claim to now is a usufructuary right in the landed property
. But what exactly a Right of Occupancy is, the Act does not define.
 Although it can be deduced and placing reliance on its precursor, the Right of Occupancy is usufructuary, its exact legal nature remains obscure. Is a Lease, a license or a Freehold?

Knowing exactly its legal nature is very important to a mortgagee who wants to accept same to guarantee the repayment of his loan. He should know exactly the value or weight of what the mortgagor is willing to give him as security.

Before we continue to examine the true nature of a right of occupancy, perhaps we should at this juncture state that the Act creates two types of right of occupancy:

1. Customary Right of Occupancy

2. Statutory Right of Occupancy.

A granted statutory right of occupancy is for a term certain
 although there is no requirement of such certainty of term when it is deemed. Moreso, although a grantee of a statutory right of occupancy is required to pay rent for the land
 there is no such requirement for a grantee of a customary right. A holder of granted customary right may only have a fixed term and pay rent if the applies (under section 9 (1) (b) ) for a Certificate of Occupancy.

It is settled however, that a grantee of a Right of occupancy (whether actual or deemed) has “exclusive right to the land the subject of the statutory right of occupancy against all persons other than the Military Governor.”
 For this provision, a right of occupancy has been likened to a lease not a licence or a freehold interest.

The Supreme Court in the case of Abioye vs. Yakubu
 at page 223 said: “Rights of Occupancy beat resemblance to leasehold interests. They can be assigned. They can be mortgaged and they can be underlet or sublet.” But is a Right of Occupancy indeed a lease? The best way to answer this would be to compare in attributes the features of both a lease and a Right of Occupancy.

A learned Professor of Law
 has argued that a holder of a lease must have an exclusive right of exclusive possession but that under the Act, the holder of a Right of Occupancy shares his right with the state Governor (who enjoys certain rights on that land concurrently with him), hence a major requirement for a lease is lacking in a Right of Occupancy. 

In the creation of a lease, it has been stated that rent must be reserved.
 We have stated in the course of this paper that a grantee of a right of occupancy is like a leaseholder. 

It is trite law that in the creation of a lease there must be certainty of term not only in terms of its commencement, duration but also its termination.
this requirement of a lease has also been satisfied under the Act in respect of a holder of a Right of Occupancy
, As a matter of fact, the Supreme Court in Savannah Bank Ltd vs. Ajilo
 said:
“in terms known to interests in land, the quantum of a… right of occupancy remains unclear. To the extent that it can only be granted for a specific term under S.8 Land Use Act, 1978, it has the resemblance of a lease.”

Although there is the phenomenon of running leases (i.e leases which last till terminated by notice on either side), it has been said that deemed statutory right, granted customary right and deemed customary right have no certainty of term and would fail as a lease under Common Law.
Furthermore on our comparative analysis of a Right of Occupancy and Leasehold, it is our belief that the ease with which a right of Occupancy can be revoked by the Governor is suggestive of it not capable of a lease
. Under section 28 of the Act “it shall be lawful for the Military Governor to revoke a right of occupancy for overriding public interest.” The Right may also be revoked if the land is required “for public purpose”
 by Government.

The problem here actually is on how nebulous and extremely elastic the term “public purposes” or “public interest” may be interpreted. This does not portray the Right of Occupancy as an adequate or efficient security for a mortgagee. 

So, if the Right of Occupancy under the Act is not a lease at Common Law, what exactly is it? A Licence? It can not be licence because it an alienable, transferrable and transmissible interest in land
. The Right of Occupancy is also not a Freehold interest since the holder has neither exclusive right of possession nor the absolute owner.
 

The Right of Occupancy has been viewed a sui generic interest
 in land more appropriately called a statutory lease. This view appears to have been supported by Nigerian courts as the Court of Appeal in L.S.D.P.C vs. Foreign Finance Corporation
 held that:
“The right of occupancy is in nature a hybrid between a licence and a lease… on terms and conditions which upon breach by a right holder in subject to revocation by the governor”

EFFICACY/EFFICIENCY OF MORTGAGE TRANSACTION WITHIN THE AMBIT OF THE LAND USE ACT

As we have earlier stated, the efficiency of mortgage transactions depends on the security of the mortgagee’s interest. Since we have examined the nature of the interest in land created under the Land Use Act (i.e. Right of Occupancy), it is pertinent to consider how exactly the Act has impacted generally on mortgage transactions in Nigeria. The relevant questions are, what provisions of the Act affects mortgage transactions? How secured is a mortgagee’s interest in a mortgage transaction in the face of the provisions of the Land Use Act. 

We would examine this sub-head under three major headings 
(1) Consent provisions

(2) Revocation and Compensation
(3) Certificate of Occupancy 
CONSENT PROVISIONS

By virtue of section 21 of the Act, the approval of the Local Government is required for any alienation by why of assignment, mortgage; transfer of possession or sublease of a customary right of occupancy
. Under section 22(1) (a) of the Act appears to be discretion whether to ask for consent to an equitable mortgage
 or not since it seems it contemplate the possibility that an equitable mortgage might be created without consent.
Perhaps before we proceed, it is pertinent at this juncture to elucidate more on some of the consent provisions:

Paragraph (a) of Section 22(1) of the act is to the effect that where an equitable mortgage has been previously created with the consent of the governor, consent will not be required for a legal mortgage thereon. This rather implies that equitable mortgages also require the consent of the governor. This is however contrary to the position of the law as established in the courts in Okuneye vs. First Bank Nigeria Plc (1996).
An equitable mortgage can be created by mere deposit of title deeds where the deposit was done with the intention to be used as security, mere agreement to execute a legal mortgage, the use of Form 15 in the Registration Area, and the use of equitable interest in land to secure a debt. An equitable mortgage transfers interest to the mortgagee nonetheless equitable. Though equitable, it is an interest in land and falls within the purview of section 22 of the Act. It has been argued that if the nature of interest anticipated under the Act must be legal, section 51 of the Act will not define mortgages to include equitable mortgage.

Though it is acceptable that agreement to alienate a Right of Occupancy is not prohibited under section 22 of the Act, it is not absolutely correct to say that deposit of title deeds with intention for the title deeds to be used as security for the loan is not alienation. To alienate is to transfer or convey a property to another. See Black's Law dictionary (7th Edition). The equitable mortgagor undoubtedly transfers or conveys an equitable interest to the mortgagee. It must therefore be taken that the prohibition of alienation without the consent of the governor refers to alienation of legal interest. This is because section 22 provides for a duly executed approval of the lessor who is the holder of the statutory Right of Occupancy. See section 21 of the Act. 
Furthermore on consent provisions, section 24(b) of the Act provides that the interest of an occupier can only devolve on the beneficiaries wholly without any divisions. The implication of this is that the division of land can only be validly made with the consent of the governor. This is a strange requirement because it restricts the rights of a testator who is merely an occupier to give out his occupational rights in parts to several persons. This raises some crucial questions. (Who should obtain the consent? - beneficiary or testator), at what stage should the consent be obtained? Et cetera.
It must however be emphasized that the consent of the governor is only required where the land subject matter of the right of occupancy is to be divided and where it is a statutory right of occupancy of an occupier. Thus, where the devolution does not entail division of the land but the whole of it, or the will is made by a holder and not an occupier or where it is a customary right of occupancy, the consent is not required for there to be a valid transfer by way of devolution as a will or devolution under Customary Law is a transfer. See section 21 and 22 of the Act.
It is therefore unsafe for a mortgagee to accept statutory right of occupancy by an occupier who became vested by devolution upon the death of the original occupier as security for a loan unless he the mortgagor relying on devolution must have received the whole property and not as a result of partition of a larger land. Such security is liable to be voided for as little as the title was not properly conferred on the mortgagor, he cannot transfer a better title to the mortgagee. It should be noted however that the courts are not likely to be inclined to accede to a mortgagor seeking to void a mortgage because the title is defective under section 23 of the Act. This is based on the principle that a person shall not be allowed to benefit from his own wrong. This has been settled in a plethora of authorities including Solanke vs. Abed (1962).
Another noticeable impact on mortgage transactions under this heading is what happens where the consent is obtained subsequent to entering into the mortgage transaction?

As an obiter dictum in Savannah Bank (Nig) Ltd vs. Ajilo
, the Supreme Court of Nigeria said consent must be obtained prior to the mortgage. However, in other to give a human face and protect the efficiency of mortgage transactions under the Act, the Nigerian courts have rather held such a mortgage transaction incohate rather than illegal or void.
 So, despite the mandatory statutory consent requirement, “first had and obtained”, the courts have held it means no more than that the mortgage transaction concluded becomes incohate (in complete) pending when the requisite consent is eventually sought and obtained. Departure from doing this would have drastically had a telling effect on efficiency of mortgage transaction in Nigeria.
 
Another situation is where the requisite consent is not obtained at all. Here, the mortgage transaction is clearly null and void
. Then, what happens to a mortgage, what is his faith, who has advanced a loan but on a mortgage transaction where consent has not sought and obtained. Does it mean he losses everything since the whole transaction is null and void? The Nigeria judiciary again rose to the occasion and made a distinction between a null the void transaction and one hand an illegal transaction. The courts have had to ask whose duty it was to obtain the requisite consent. Found out to be mortgagor’s (as the holder of the right of occupancy since mortgagee is expressly excluded under Section 51 of the Act). The courts have held (applying the principles of Equity) that he would not be allowed to plead a void transaction when he has benefited from same
. In the words of Akpata JCA, “Apart from the principle of law involved it is morally despicable for a person who has benefitted from an agreement to turn round and say that agreement is null and void”

Although it appears judicial activism had cushioned the negative effects the Act would have had on mortgage transaction is Nigeria, there are still issues and problems which militate against a smooth mortgage transaction under the Act.

First, there is always delay in the Governor granting the consent. Also, while it is obligatory to obtain the Governor’s consent to a landed security transactions such as that in mortgage transactions, there is no corresponding obligation on the Governor to give his consent when applied for, or to give it within a reasonable time or not to unreasonably with-hold his consent, or to give his reasons in the event of refusing to give his consent. As a matter of fact, it has been refusing to give his consent. As a matter of fact, it has been said that an order of mandamus can not compel the performance of a similar function of the Governor in approving mortgage transactions
.
REVOCATION AND COMPENSATION

Another major upsetting provision under the Act as it affects mortgage transactions is the definition given to a “holder” of a right of occupancy. A “holder” in relation to a right of occupancy means, “a person entitled to a right of occupancy”
. The unpalatable effect of this is that although the mortgagee may have been preserving his interest in the mortgage security (the right occupancy and improvements there on), although he may even be ensuring periodic payment of stipulated rents et cetera, once the Right of occupancy is revoked, his security is gone and can not attached automatically to the mortgagor’s interest in any changed form. So, whereas, the mortgagor may be entitled to compensation for the value of his unexhausted improvements
 on the land, our dear mortgagee can not lay claim to such compensation money. This is a major set-back in the efficacy of mortgage transaction under the Nigerian Laws.
CERTIFICATE OF OCCUPANCY

One other innovation introduced by the Act is the issuance of a certificate of Occupancy by the Governor of a state. It should be noted that a certificate of occupancy is merely an evidence of a right of occupancy for which it does not on its own confer a title or interest in land. The Act has not provided any conclusive means of proving ones entitlement to a right of occupancy. 

The certificate raises a rebuttable presumptive right of occupancy
.

This means a certificate of occupancy may be set aside if it turns out that the holder had no right to the land
, or in favour of a pre-1978 conveyance or in favour of a deemed grantee of right of occupancy under section  34 of the Act
.

The horror and hellish implication of this is that where the certificate of occupancy is set aside due to any reason, discussed/highlighted above, the mortgagee who has accepted it as security realizes he has burnt his own fingers. The certificate he is holding automatically becomes “a piece of paper having no value”
.

CONCLUSION AND RECOMMENDATION

We have identified the nature of a right of occupancy as a statutory lease, almost a right sui generis and different from the lease at Common Law. We have also discussed mortgage transaction within its operations under the Land Use Act and we have pointed out certain set backs and challenges which the Act portends for the efficiency of mortgage transactions. Based on the said discussions, one could conclude that it is possible to have an efficient mortgage transaction under the Act if and only if the challenges and vacuums created by the Act can be filled. Efficiency of mortgage transaction under the Act is far from being a myth. However, it is also not in full realization. We believe that incorporation of some of our recommendations amongst other solutions would go a long way to making the reality of an efficient mortgage transaction in Nigeria more glaring.

Firstly, the Land Use Act should specify a time frame within which the consent of the Governor is to be given. This would avoid the delays associated with such consent giving process. More so, the Governor’s should have a more potent means of verifying the claim to right of occupancy of any individual before the issuance of the certificate of occupancy. This would add to the value and weight of the certificate and probably make it a good root of title. 

We also recommend that on the revocation of the right of occupancy subject matter of mortgagee’s security, the Act should permit the mortgagee to have an equal right to claim the compensation money unlike the present situation. Finally, we conclude that the efficiency of mortgage transactions under the Act is not in doubt. As a matter of fact, Mortgage transactions go on every day in various financial institutions (Commercial Banks, Mortgage Banks). However, for mortgage transactions in Nigeria to come to full realization as experienced in developed countries, a few amendments as recommended above would have to be made. 
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